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After the Sept. 11 attacks, though, the 
United States intelligence community 
was criticized for being too risk-averse. 
The National Security Agency was even cited by the 
independent 9/11 Commission for adhering to self-
imposed rules that were stricter than those set by federal 
law.  

Concerns and Revisions 

Several senior government 
officials say that when the 
special operation began, 
there were few controls on 
it and little formal oversight 
outside the N.S.A. The 
agency can choose its 
eavesdropping targets and 
does not have to seek 
approval from Justice 
Department or other Bush 
administration officials. 
Some agency officials 
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wanted nothing to do with 
the program, apparently fearful of participating in an 
illegal operation, a former senior Bush administration 
official said. Before the 2004 election, the official said, 
some N.S.A. personnel worried that the program might 
come under scrutiny by Congressional or criminal 
investigators if Senator John Kerry, the Democratic 
nominee, was elected president. 

In mid-2004, concerns about the program expressed by 
national security officials, government lawyers and a judge 
prompted the Bush administration to suspend elements of 
the program and revamp it.  

For the first time, the Justice Department audited the 
N.S.A. program, several officials said. And to provide 
more guidance, the Justice Department and the agency 
expanded and refined a checklist to follow in deciding 
whether probable cause existed to start monitoring 
someone's communications, several officials said.  

A complaint from Judge Colleen Kollar-Kotelly, the 
federal judge who oversees the Federal Intelligence 
Surveillance Court, helped spur the suspension, officials 
said. The judge questioned whether information obtained 
under the N.S.A. program was being improperly used as 
the basis for F.I.S.A. wiretap warrant requests from the 
Justice Department, according to senior government 
officials. While not knowing all the details of the 
exchange, several government lawyers said there appeared 
to be concerns that the Justice Department, by trying to 
shield the existence of the N.S.A. program, was in danger 
of misleading the court about the origins of the 
information cited to justify the warrants.  

One official familiar with the episode said the judge 
insisted to Justice Department lawyers at one point that 
any material gathered under the special N.S.A. program 
not be used in seeking wiretap warrants from her court. 
Judge Kollar-Kotelly did not return calls for comment. 

A related issue arose in a case in which the F.B.I. was 
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monitoring the communications of a terrorist suspect 
under a F.I.S.A.-approved warrant, even though the 
National Security Agency was already conducting 
warrantless eavesdropping.  

According to officials, F.B.I. surveillance of Mr. Faris, the 
Brooklyn Bridge plotter, was dropped for a short time 
because of technical problems. At the time, senior Justice 
Department officials worried what would happen if the 
N.S.A. picked up information that needed to be presented 
in court. The government would then either have to 
disclose the N.S.A. program or mislead a criminal court 
about how it had gotten the information.  

Several national security officials say the powers granted 
the N.S.A. by President Bush go far beyond the expanded 
counterterrorism powers granted by Congress under the 
USA Patriot Act, which is up for renewal. The House on 
Wednesday approved a plan to reauthorize crucial parts of 
the law. But final passage has been delayed under the 
threat of a Senate filibuster because of concerns from both 
parties over possible intrusions on Americans' civil 
liberties and privacy. 

Under the act, law enforcement and intelligence officials 
are still required to seek a F.I.S.A. warrant every time they 
want to eavesdrop within the United States. A recent 
agreement reached by Republican leaders and the Bush 
administration would modify the standard for F.B.I. 
wiretap warrants, requiring, for instance, a description of a 
specific target. Critics say the bar would remain too low to 
prevent abuses. 
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Barclay Walsh contributed research for this article. 
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